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HOW IT’S DONE IN L.R.A. 


To make a long and apparently valuable Note is a compara- 
tively easy matter if the annotator takes a broad subject. But 
when you come to make your Brief, on only one narrow phase 
of that broad subject, you see the difference between such a 
Note and those in the Lawyers Reports Annotated, which are 


on ‘‘Brief Points.’’ 
Below is an example. 


This is the ‘‘scheme’’ for one of the 
Subject Notes in the current volume. 
pages. But the length is not the point. 


The Note itself fills 40 
The point is—such a 


Note contains all the case law on that subject. 


Subject Note. — Injunction to compel or pre- 
vent the erection, maintenance, er removal 
of fences or gates. 


I. Scope, 49. 
IL. Injunctive relief on ground of trespass. 
a. Introductory, 50. 
b. Restraining trespass generally. 
1. Adequacy of remedy at law, 
51 


2. Multiplicity of suits, 55. 
3. Protection of equities, 55. 
c. Doundary fences. 

1. Adequate remedy at law, 55. 

2. Right not established at law, 
57. 

3. Settiement of disputed bound- 
ary, 57. 

4. Protecting possession of tres- 
passer, 58. 

5. Motive for érecting or main- 

r taining fence, 58. 

a. Enjoining interference with fences 
under claim of highway or 
way. 

1. General statement, 58. 
©. Highways, streets, or alleys. 
(a) By public authorities. 
(1) To open or change 
the route of high- 
ways, 58. 
(2) To remove encroach- 
ments or obstruc- 
tions, 62. 
(b) By private persons. 67 
(3) Private road, 69. 
(4) Private way, 69. 
ec. Dxtent or form of relief, 70. 


lil. Injunctive relief on ground of nuisance, 


a. Introductory, 72. 
b. Obstruction of highways, streets, 
or alleys. 
1. In general, 72. 
2. Special interest or damage, 
73. 
3. — must be irreparable, 
8. 
4. Benefit; balance of inconven- 
iences, 80. 
c. Obstruction of private roads or 
ways. 
1. In general, 80. 
2. —F of remedy at law, 


d. Obstruction of Public lands or 
parks, 84. 
e. Extent or form of relief, 85. 
IV. Enjoining interference with fences or 
gates as waste, 86. 


I. Scope. 


This note treats of the appropriateness of 
the remedy by injunction in suits where the 
right to erect, maintain, or remove fences or 
gates is in question. It includes all such 
cases, whether relief in other particulars was 
asked or not. Since the fact that other ele- 
ments of injury were considered obviously 
weakens the force of the decision as an au- 
thority in fence cases, these additional ele- 
ments have, in each instance, been indicated 
when important, so that the propositions 
may not be misleading. 

Gates maintained by turnpike companies 
for the collection of toll, and safety gates 


There are several thousand such exhaustive Notes in L.R.A. 
An Index to Notes of nearly 500 pages covers those volumes 
1to 70. You can have it for 18c. postage. 
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Best Books of 1907 


LOVELAND ON BANKRUPTCY, 3rd. ed. 1 Volume, 1,500 pages, Buck- 
ram, $6.30 delivered. 


More than 2,000 cases decided by the courts since the second edition and 
the U. S. Supreme Court has decided more than 50 cases construing the Bank- 
rupt Act of 1898. Cited by the Supreme Court of the United States. 


WHARTON ON HOMICIDE, 3rd. ed. By Frank H. Bowlby, Associate 
Editor of Lawyers Reports Annotated. 1 Volume, over 1,200 pages, 
Buckram, $7.50 delivered. 

The previous edition of this authoritative work was published over thirty 
years ago, since when 99 per cent of the decisions on the subject have been made. 


BISHOP ON CONTRACTS, 2nd. ed. By Marion C. Early. 1 Volume, 
Buckram, $6.30 delivered. 


Copious notes have been added to this edition and several entire new subjects 
a : ; : : 
as ‘‘ Illegal Contracts,’”’ ““ Contracts in Restraint of Trade ’’ and “Against Public 
Policy.’” About 4,000 new cases cited. 


HAMILTON ON SPECIAL ASSESSMENTS. 1 Volume, over 1,000 
pages, Buckram, $7.50 delivered. 
An important subject hitherto neglected. Over $13,000,000 in special 
Assessment Taxes levied in New York, Chicago and St. Louis in 1905. Over 
3,400 cases cited. 


THOMPSON ON NEGLIGENCE, SUPPLEMENT. By Edward F. 
White. Over 1,300 pages, $6.00 delivered. 


This constitutes a seventh volume of this monumental work. A supple- 
ment to the entire work to 1907. Over 15,000 additional citations. Several 
new subjects. 


SMITH ON FRAUD. 1 Volume, 1,446 pages, Buckram, $6.00 delivered. 


A complete treatise of the law of Frauds, and on the construction of the 
statute of frauds; with the American and the English Statutes of Frauds Annotated. 


ROSE’S CODE OF FEDERAL PROCEDURE. By the Author of 
“‘Rose’s Notes on U.S. Supreme Court Reports.”” 3 Volumes, Buck- 
ram, $18.00 delivered. Vol. 1 ready in May. Vols. 2 and 3 at inter- 
vals of 30 days. 


Superseding Desty’s Federal Procedure. The law governing Jurisdiction and 


Procedure in the Federal Courts in force December 1, 1906. Codified and 
elaborately annotated. 


HAMLIN’S INDEX DIGEST OF INTERSTATE COMMERCE ACTS. 
1 Volume, Buckram, $3.50 delivered. 


This new book contains the text of the important laws relating to railroads, 


shippers etc. as officially printed by the Interstate Commerce Commission, with 
complete index by words and phrases used in the laws. 


The Lawyers Co-operative Pub.Co. 
Rochester, N. Y. 














































ABOUT THE NEW, 20th CENTURY 
EDITION OF THE UNITED STATES 


SUPREME COURT REPORTS 
EXTRA-ANNOTATED WITH ROSE'S NOTES 


U. S. Supreme Court to date (1907), 202 
vols. in 50 books, with the current decisions 
($5 a book—4 official vols.) and marginal 
paging. Advance Sheets $1 extra. 


It is the regular, well-known “ Lawyers’ Edition” 
—the only uniform, digested, and annotated edition,— 
correct, complete, and the most generally used of any. 


But in this new edition, we have added, with no 
increase in price, all the matter of Walter Malins Rose’s 
12-volume work “ Notes on the United States Supreme 
Court Reports.” We thus give the buyer a $78 set of 
books, free of extra cost, the matter for each volume 
following and bound with the report of the cases. 


We have the exclusive right to this use of these notes. 
No other set of reports will contain them. 


This new annotation gives you the complete history, 
in detail, of every U. S. case as authority in every court 
in the United States for the past 1%5 years, and makes 
the reports tenfold more valuable in Svery-day work, 


In their present form, these US. Reports should 
be owned by every lawyer who keepsia library. 


Write for price, terms and fuller information. 


THE LAWYERS CO-OPERATIVE PUB. CO. 
ROCHESTER, N. Y. 


CHICAGO ST. PAUL NEW YORK 
g05 Lakeside Building Ger. Am. Bk. Building 81 Nassau Street 


C404 





a a 



















i} 
5 
te 


Pia EER PAO ORSS 


| 










1907 |Where to Look for the Law 
Ww H A R T O N SEVENTH EDITION 


A postal will bring it to you and at that 
price you — cannot afford to be 
i O M t Cc J D E 'without it. 200 pages, containing be- 
sides our full catalogue a topical index 
to the most valuable text work and 


THIRD EDITION (list of all standard Reports. 








The last edition of this work was published over | THE LAWYERS CO-OP. PUB. CO. 
thirty years ago. It has remained up to the present ROCHESTER, N. Y. c7or 
time the standard American authority on the subject. ; 

But during these thirty years have been decidea over | 8! Nessau 505 Lakeside Bldg. Ger. Am. Bk. Bldg. 
nine-tenths of all the cases on homicide. | NewYor k _Chicago St. Paul 

The present author, Mr. Frank H. Bowlby, Associ- | 
ate Editor of Lawyers Reports Annotated, has, while Case and Comment Advertising Rates 


; ; aadee Ww cula 
making use of all that is valuable or scientific in the | at jonak oar es ee __ ane 
original work, so analyzed and systematized the great | page of any legal periodical, i. e., $1.66 per thousand. 








mass of case law as to present a perfect text book on 1 Year 6 Months 3 Months 1 Month 
the subject. F : yee * 400 $225 $12 $45 
To do this makes a book of over 1200 pages, over 75 | 374 pase = = 70 = 
per cent. of which is entirely new matter. above terms subject to discount of 5% for oh in advance. 
Get the book and be prepared, as the need for such | Cne inch card, $4.00 per insertion, net. C695 
a work always comes unexpectedly. | Address L. C. P. CO., ROCHESTER, N. Y. 
1 Vol. 1275 Pages, Bound in BucKram CORN ELL U N IVERS ITY 
PRICE, $7.50 DELIVERED COLLEGE OF LAW 





Three-year course including only law subjects. Four- 


‘ year course including also subjects in histo eco- 
Lawyers Co-operative Pub. Co. | nomics and finance. Seven resident pro. ‘essors 


besides non-resident lecturers. Library of over 36,000 

c°97 Rochester, N. Y. | volumes. Special Department of Practice. College 
year begins in late September. For particulars 
address, Dean of the College of Law, 


CORNELL UNIVERSITY, ITHACA, N. Y. 


HAMLIN’S INDEX-DIGEST 
OF THE INTERSTATE COMMERCE ACTS 


By Charles S. Hamlin, Esq., of the Boston Bar 


This new book contains the text of the important laws relating 
to railroads, shippers, etc., as officially printed by the Interstate Commerce 
Commission, includiug the original Interstate Commerce Act of 1887 and 
amendments, and the Act of June 29,1906; it also includes the Sherman 
Anti Trust Act, the Act of June 11, 1906, relating to the liability of rail- 
roads to their employees, the unrepealed clauses of the Wilson Tariff Act 
relating to trusts in the import trade, the Arbitration Act of 1898, the Acts 
as to testimony and immunity of witnesses, and others. 

To these are added a consolidated index of the principal words and phrases 
tsed in the above Acts, a concise digest of the laws and citations of all uses 
of the same words and phrases in the different Acts. 

As these Acts have been held by the Courts to be of kindred nature a 
comparison of different uses of the same word or phrase will be most valuable 
in the interpretation of these statutes. 

Changes in earlier laws are indicated on the margin of the text. 

All references in the digest are to sections, pages, and lines, all lines in 


the text of the Acts being numbered. 8vo. BUCKRAM, $3.50 NET, DELIVERED. 


LITTLE, BROWN & COMPANY, Publishers 
254 WASHINGTON STREET, BOSTON 















The Best is the Cheapest 
No Matter What it Costs 


When a man buys typewriter ribbons and 
carbons just because they are cheap, he handi- 
caps his business. 

Don’t fool yourself. Cheaply-made ribbons 
and carbons don’t pay. ‘‘ Corona Branp’’ 
means well made, therefore is expensive. 

A standard article has a fixed value, and real 
bargains in it are about as scarce as hen’s teeth. 
‘Corona Brand’’ is ‘‘the kind with the 
Guaranty ,’’—the best. 

Cheaply made carbons and rib- 
bons always prove expensive in the 
aggregate, at the end of the year. 
You can buy ribbons or carbons 
cheaper, but a ‘‘ Corona Brand’’ 
ribbon is good until your type- 
writer cuts it to pieces, and a sheet 
of ‘‘ Corona Brand ’’ carbon holds 
the record—148 impressions. They 
are always cheaper in the end. 


Special Trial Ofer: A dollar bill enclosed in an envelope 
to us will bring a sample ribbon and 18 sheets of carbon on 
approval. Money returned if you do not admit it is the best 
you ever used. 

Typewriter Papers: For the convenience of our patrons 
we carry a full line of typewriter papers, onion skins, etc., 
for every possible purpose. Ask for book of samples and 
price list. 


CORONA SUPPLY COMPANY 


Suite 322 Central Bldg. 
ROCHESTER, N. Y., U.S.A. 


This is the 
“Ceror 


a Brand”’ 
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INCORPORATE IN 


SouthDakota 


A NEW LAW 


Passed by the Legislature of 1907, extends a 
number of privileges not afforded by the 
former statutes. Among these the following: 
Only one director OR one officer need reside in 
South Dakota, instead of one-third the total 
number, as heretofore. 


An executive committee of two or more 
directors may be created, with practically tice 
powers of the beard itself. 

The corporation may have one or more 
located IN ANY PART OF 





Cost of charter is nominal—up to 
$2,000,000. No license fee, no capitalization 
tax or annual tax of any kind. 





Full Particulars, with Blanks and 
Copy of Law, Sent on Request. 


SOUTH DAKOTA CORPO- 
RATION CHARTER CO. 
Merchants Block, Pierre, So. Dak. 


The Best 
TONIC 


For the restoration of energy and 
vitality; the relief of mental and 
nervous exhaustion, impaired diges- 
tion or appetite, there is no remedy so 
beneficial as 


HORSEFORD’S 
Acid Phosphate 


(Non-Alcoholic. ) 


~ 


It is a scientific and carefully pre- 
pared preparation of the phosphates 
that provides the tonic and nerve food 
needed to improve the general health. 


If your druggist can't supply you, send 25 
cents to RUMFORD CHEMICAL WORKS, Provi- 
dence, R. I.. for sample bottle, postage paid. 





Jurisdiction an Procedure 
of the 


ad. S. Supreme Court 
By Hanns TAyLor, LL.D. (Bdin. & Dub.) 


HIS is a new work, by a distinguished authcr, 

whose previous work on constitutional and bro.d 

public subjects have proven him a ripe scholar and <a 
original thinker. . 


This work, beginning with a study of the origin 
the court, concise and clear, takes up the question 
its ‘* Original Jurisdiction.’” Part II deals with i: 
‘* Appellate Jurisdiction’’ over ordinary Federal courts; 
Part III with its ‘‘Appellate Jurisdiction over the 
special Federal courts ;’” Part IV with its ‘Appellate 
Jurisdiction over State Courts.’ He passes in Part V 
to a consideration of the ‘*Great Writs, Habeas Corpus, 
Mandamus, Certiorari,’’ etc., while Part VI properly 
closes the work with a very full and complete treatise 
on ** Procedure in the Supreme Court.”’ One hundred 
pages are also given to the Rules of the Court, and a 
full set of Practical Forms. 

We will be pleased to forward free on request a 
complete Table of Contents of the work, from which 
every Federal practioner will be able to demonstrate its 
practical value. 


¢ 


In one volume, about goo pages 
price $6 net, delivered 


The Lawyers Co-operative Publishing Co. 
Rochester N. Y. 
225 Dearborn St. Chicago 
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Certificates of Reasonable Doubt. 





What has sometimes been called a scan- 
dal in the criminal procedure of New York 
state has been eliminated by recent amend- 
ment to the Code of Criminal Procedure. 
As the law stood, one appealing from a 
conviction for a crime could apply not only 
to the judge before whom the case was 
tried, but, if he chose, to a justice of the 
supreme court in any part of the state, for 
a certificate of reasonable doubt, and, if he | 
could obtain it, was thereby enabled to 
keep out of jail during the pendency of the 
appeal. Without imputing anything but 
the purpose to do justice, to any of the 
justices of the state, the result of this 
proceeding has undoubtedly been that many 
a person under conviction for crime, if a 
had money enough to pay the expenses, | 
has been able to get a certificate of reason- 
able doubt, and thereby secure a long peri- 
od of freedom, pending appeal, when there | 
was no reasonable doubt of guilt in the 
mind of the judge who tried the case, or 
of anybody else who knew much about the 
matter. A skilfully prepared application to 
some judge at the remote end of the state} 
would often be sufficient, when no judge in 
the vicinity would grant the certificate. 








i 





Of course, poor criminals could not usually 
pay the expense of sending counsel around 
the state to find a judge who would grant 
the certificate, while a rich criminal could, 
and the result was to decrease public con- 
fidence in our system of justice, and to in- 
crease the notion that rich criminals were 
favored. The maxim that justice, to be ef- 
fective, must be prompt, is obviously true; 
but when a more or less notorious criminal, 
after he has been convicted, is able to go 
about, as free as ever, for two or three 
years, pending appeal, and, if he ever gets 
into prison, does so after the public has 
well-nigh forgotten the case, the value of 
the punishment as an object lesson to the 
public is well-nigh lost. 

The amendment to the New York law, 
as stated in the press reports, provides that 
an application for a certificate of reason- 
able doubt may hereafter be made only to 
the judge before whom the case was tried, 
or to a justice of the supreme court, at 
a special term thereof, in the judicial dis- 
trict where the trial was held. Considering 
the size of the judicial districts in the state 
of New York, and the number of justices 
of the supreme court in each district, this 
certainly seems to furnish every opportu- 
nity that justice can require to make such 


| applications; and the public will be saved 


from the unpleasant query that has some- 
times arisen, as to the reason why an at- 
torney should go 400 miles to a judge at 
the other end of the state, for such a cer- 
tificate of reasonable doubt, when able and 
competent judges were near at hand. 








Direct Primaries. 


It may be too much to expect that the 
movement for direct primaries will accom- 
plish all that political reformers hope from 
it. It “is the young man’s opportunity,” 
says one journal, to which another rejoins, 
“It is that and more. It is every man’s 
opportunity,” adding, “The young man has 
his chance equal with the middle-aged man, 
and both have at once a strength superior 
to the tools which the fixers used to thrust 
upon the voters.” On the other hand, an- 
other journal says, “These things may be 
true, but they have not yet been proven.” 
Admitting, as it does, that political leaders 
have sometimes packed caucuses to gain 
control of conventions, it contends that 
this is merely because the people, or a 
majority of them, refuse to attend the cau- 
cuses, urging in apology that they don’t 
like to get mixed up in politics, and that 
the bosses have the entire game in their 
own hands. This journal argues that the 
bosses will not be seriously embarrassed 
by the direct primary system, and that, 
if they can carry the caucuses, they can 
muster the same forces at the direct pri- 
maries. It sums up the argument by say- 
ing that “a vote is a vote, and the majority 
rules.” 

Admitting that the practical working of 
a direct primary system may not be all 
that is claimed for it, it is obvious that 
such argument as that above quoted over- 
looks the real point to be gained by the 
change,—that is, the elimination of those 
political conventions which constitute the 
worst and most corrupt part of the system 
of politics. Such sometimes 
represent the will of the people, when that 
will has been emphatically expressed, but 
often they are mere clearing-houses for the 
cancelation of political debts, or auctions 
for the disposal of the nomination by the 
politicians in control, for their own best 
advantage. It is the policy of those who 
favor the bosses to preserve this convention 
system. The convention is the “little jok- 
er” in the political game. Unless the peo- 
ple are so aroused and so thoroughly organ- 
ized in opposition to the boss that they 
will turn out to the caucus, with delegates 
agreed upon, whom they know they can 
trust, they usually find that some of the 
benevolent order of politicians have named 
for delegates some reputable citizens against 


conventions 


CASE AND COMMENT. 











whom they know no objection, and who 
are therefore easily elected. But these dele- 
gates when they reach the convention, for 
some reason usually see the political situa- 
tion through the eyes of the boss, and 
support the candidate whom he wants 
chosen. It is true, as the journal above quoted 
declares, that “a vote is a vote, and the 
majority rules.” But a vote in a caucus is 
ordinarily little more than a vote in the 
dark, for the independent voter. He votes 
for a respectable appearing delegate who 
at the convention represents not him, but 
the boss. It is easy to say that, if the 
majority are against the boss, they can get 
together and beat him in the caucus; but 
the majority of independent citizens, who 
do not live by politics, have something else 
to do besides work up an organization, and 
without an organization they are not likely 
to vote effectively. On the other hand, the 
professional politician, who gets his living 
by politics, can by quiet work the year 
round make his plans and carry them out 
so as to control the caucuses and get dele- 
gates that will do his will. This is the 
situation as it has usually existed. Wheth- 
er or not the direct primary will be an ef- 
fective remedy may not be clear yet to 
everybody, but many independent voters 
would welcome a chance to try it. 


——_-_____ 


Defamation in Lawsuits. 





A sharp lesson was taught by the court 
of appeals of New York a few days since, 
according to a newspaper report of the 
matter, tc an attorney who is himself a 
judge of a lower court. The account of the 
matter states that the attorney’s brief 
gratuitously accused the parties on the oth- 
er side with pilfering an estate, and that 
the opposing counsel called the attention of 
the court of appeals to this part of the 
brief, and suggested that it was not sub- 
stantiated by any proof. After the at- 
tention of the court was directed to the 
matter, the judges carefully read the pas- 
sage, and then the presiding judge deliber- 
ately directed the offending attorney to 
take his seat at the table, and with his 
pen eliminate from the brief every word of 
the attack made on the reputation of the 
parties to the action, and, further, to elim- 
inate such matter from every copy of the 
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brief that had been submitted to the court. | 105 La. 304, 


The attorney protested that there were 
sixteen or eighteen of these copies, and that 
the court would not expect him to scratch 
the passage out of them all, but in reply 
the judge merely said, “Do as the court 
directs,” while an associate judge leaned 
forward and expressed his wish to contrib- 
ute an assenting opinion to this order. 
This incident is taken from a newspaper 
report of the transaction, but, assuming 
its truth, it is a very gratifying instance 
of deserved rebuke to a gross offense. 
Courts have not always been so vigorous 
in their treatment of similar cases. 

The pettifoggers and the shysters who 
infest some of the lower courts have al- 
ways been much given to a personal abuse 
of the opposing attorney’s parties and wit- 
nesses. No doubt their breed is gradually 
becoming extinct. But, even among those 
who regard themselves as honorable mem- 
bers of the legal profession, there have al- 
ways been some who were dishonorable 
enough to make violent, outrageous, and 
unjust attacks on those who opposed them, 
in the hope of getting an advantage in 
their suits. Such practices succeed best 
with juries of the lowest grade. 
defamation in lawsuits has been for the 
most part confined to oral argument be- 
fore juries. Attorneys willing to. exhibit 
themselves both as liars and as cowards 
have taken advantage of the shield of priv- 


court. As intelligence, decency, and a 
sense of justice become common in a com- 
munity, unjust abuse uttered by an attor- 
ney in a upon himself and 
damages his case, though it must be con- 


fessed that here and there a man is found 


case recoils 


who has a reputation for brutal and un- 
scrupulous treatment of those opposed to 
him. 

The legal privilege of an attorney for 
defamation in the course of a suit is not 
absolute, though many appear to think it 
so. The case of Randall v. Hamilton, 45 
La. Ann. 1184, 22 L.R.A. 649, 14 So. 
and other cases reviewed in a note to that 
case in 22 L.R.A. 649, sustain the proposi- 
tion that defamation in a pleading is not 
privileged, unless the defamatory matter 
is pertinent or relevant to the case. The 
same doctrine is upheld in Grant v. Haynes, 








| 





| Minn. 261, 7 
Doubtless | 


| Minnesota court says: 
who has achieved much success at the bar | 


54 L.R.A. 930, 29 So. 708. 
The same in substance is established with 
respect to defamatory testimony. Cooper 
v. Phipps, 24 Or. 357, 22 L.:R.A. 836, 33 
Pac. 985, and other cases cited in the anno- 
tation to that case in 22 L.R.A. 836. But, 
while the privilege in such cases is not un- 
limited, it is so nearly so that an attempt 
to get legal satisfaction for defamation in 
a lawsuit is rarely made. It is therefore 
all the more important that the court 
should, in every instance where possible, 
administer severe and drastic treatment to 
any attorney who wantonly and gratuitous- 
ly attacks the character of another person. 


——_———_++o—___ 


Constitutionality of Voting by Machine. 





The steady increase in the use of ballot 


| machines has brought out several decisions 


of the courts on the question of the con- 
stitutionality of their use where the Con- 
stitution provides for voting by ballot. 
The latest decision on this question is in the 
Minnesota case of Elwell v. Comstock, 99 
L.R.A.(N.S.) 621, 109 N. W. 
698, in which the court holds that the use 
of a voting machine at an election does not 


| contravene the constitutional provision that 
| elections shall be by ballot. 
|is in accord with those rendered in other 
| states, as shown by the opinion of the court 
ilege to utter libels or slanders in lawsuits | 
which they would not dare to repeat out of | 


This decision 


and the note to the case in 7 L.R.A.(N.S.) 
621. That a vote by a machine is not a 


| “ballot” in the literal sense is obvious. It 


is therefore necessary, in order to sustain 
the use of machines where the Constitution 
calls for ballots, to interpret the word “bal- 
lot” somewhat freely. On this point the 
“In view of the ob- 
jects sought to be attained and secured by 
the framers of the Constitution, it is un- 
necessary to consult the lexicographers for 
a definition of the word ‘ballot’ It was 
not employed in its literal sense, but only 
for the purpose of designating a method 
of conducting elections which would insure 


| secrecy and the integrity of the ballot.” 
73, | 


In Re House Bill No. 1291, 178 Mass. 605, 
54 L.R.A. 430, 60 N. E. 129, on the ques- 
tion of the right to adopt voting machines 
under a constitutional requirement of a 
“written vote,” three of the justices gave 
the opinion “that the object and even the 
words of the Constitution in requiring 
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‘written votes’ are satisfied when the voter 
makes a change in a material object,— 
for instance, by causing a wheel to revolve 
a fixed distance,—if the material object | 
changed is so connected with or related | 
to a written or printed name purporting | 
to be the name of a candidate for office | 
that, by the understanding of all, the mak- 
ing of a change expresses a vote for the 
candidate whose name is thus connected | 
with the device.” A fourth justice con- 
eurred in this, provided the result of the 
action of the machine in registering the 
vote was visible to the voter, and the work 
of the machine in adding up the votes was | 
done under the supervision of some person | 
duly charged with counting the votes cast. | 
But three of the justices dissented. But 
the more liberal view of the majority of 
the justices in that case has been taken 
by the courts of Rhode Island, Michigan, | 
Illinois, and Minnesota, as shown by the 
report of the Minnesota case above named. 











+e 


Attempt to Commit Suicide. 


Statutes making it a crime to attempt | 
to commit suicide have been for years in 
force, or at least on statute books, in sev- | 
eral states, at least in New York, North 
Dakota and South Dakota. But it does 
not appear that there have been any con- 
victions under these statutes. In the late 
case of May v. Pennell, 101 Me. 516, 7 
L.R.A.(N.S.) 286, 64 Atl. 885, it was held 
that an attempt to commit suicide is not a 
crime, in the absence of a statute making | 
it such, or making suicide a crime. If sui- 
cide is made a crime, it is obvious that 
statutory provisions making it a crime to 
attempt to commit an offense apply, at 
least in terms. The opinion in this case 
says that, “although there have doubtless 
been innumerable attempts to commit sui- 
cide in the United States, no instance has 
been discovered in which there has ever 
been a conviction for this offense, on either 
statutory or common-law grounds, prior to | 
that in the case at bar.” And the convic- 
tion in the case at bar was, of course, de- 
stroyed as a precedent by the decision of 
the court of last resort holding that 
the attempt was not a crime, and 
discharging the prisoner. As shown by 
the note to the case in 7 L.R.A.(NS.) 





the court overlooked, however, the de- 
cision in the case of State v. Carney, 
69 N. J. L. 478, 55 Atl. 44. In that case 
the court affirmed a conviction for attempt- 
ing to commit suicide, and held, while 
there was no independent enactment in the 
state making an attempt at suicide a 
crime, that suicide, like any other murder, 
was common-law felony, and that an at- 
tempt at suicide was an indictable ofiense 
at common law. This case distinguishes 
the Massachusetts cases held that 
such attempts were not crimes, on the 
ground that the common-law offense had 
been repealed by implication by the Massa- 
chusetts statute. A note to the Maine case 
in 7 L.R.A.(N.S.) points out the fact that 
in Massachusetts and in Maine the statute 
as to attempts to commit an oifense pro- 
vides that the punishment therefor, if no 
punishment is expressly provided for such 


which 


| attempt, shall be “the same kind of pun- 


ishment that might have been inflicted if 
the offense attempted had been committed, 
but not exceeding one half thereof,” while 
in New Jersey there is no such implied lim- 
itation. But the case is governed by a 
statutory provision that offenses of an in- 
dictable nature at common law, if not 
otherwise provided for by legislature, “shall 
be misdemeanors and be punished accord- 
ingly.” The authorities on the question 
are, however, very scanty, and attempts to 
commit suicide, while very common, are 
very rarely prosecuted. The public policy 
of punishing attempts at suicide is much 
questioned by some people, and some feel- 
ing of doubt on this point, combined with 
pity for the unfortunate person who has 
made the attempt, probably accounts for 
the practical immunity from punishment of 
those who make such attempts, even where 
the statutes explicitly provide for their 
punishment. It is certain, however, that, 
if such statutes are not to be enforced, they 
should be repealed. 


—— +-e—__—_. 


Equitable Remedy Against False Birth 
Certificate. 

A case of exceptional interest has just 
been decided by the New Jersey court of 
errors and appeals. The facts were that a 
certificate of birth, which, by statute, was 
entitled to be received in evidence to prove 
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the facts therein contained, was placed on 
record in the bureau of vital statistics. 
The certificate was made by the physician 
present at the birth of the child, and, as 
required by statute, it set forth, as far as 
could be ascertained by him, the time and 
place of birth of the child, the name of 
each of the parents, the maiden name of 
the mother, and the name of the child. 
But, in making the certificate, the physi- 
cian was imposed upon by false statements 
of the mother as to the paternity of the 
child, and certified, contrary to the facts, 
that the complainant in the case de- 
cided was the father. The complain- 
ant asked equitable relief to cancel the 
false certificate, or so much as charges 
with the paternity of the 
indorsement of the fact of this 
eancelation, also an injunction against 
the use of the original certificate, or 
copies thereof, as evidence, and against 
any claim by the mother or the child by 
virtue of the certificate, that the child had 
the status of a lawfully begotten child of 
the complainant. The court granted the re- 
lief in all these particulars. 


him child, 


and an 


A precedent somewhat close, cited from 
the supreme court of New York, is the case 
of Randozzo v. Roppolo, not yet reported, 
in which a woman perpetually re- 
strained and enjoined from claiming or rep- 
be the the 
plaintiff, or from claiming any right and 
interest in and to his property and estate, 
and the commissioner of health, who was 


was 


resenting herself to wife of 


the custodizn of the records of marriages, 
was directed to indorse upon the certificate 
of marriage a reference to the decree in the 
case, determining that the pretended mar- 
riage was a nullity. This case was closely 
in the fact that the New York 
statute gave the marriage certificate prac- 
tically the same evidential character as the 
New Jersey statute gave to the birth cer- 
tificate in the case just decided. 

The opinion in the New Jersey case by 


similar 


Dill, J., is exceptionally clear and cogent. | 


Jt cites authorities to show the jurisdiction 
of equity to cancel and set aside for fraud 
either judgments of the courts or certifi- 
cates and determinations of public officers, 
and also to direct a cancelation of such a 
record upon the face thereof. It refers to 
the jurisdiction in cases of fraud to cancel 
negotiable instruments and other financial 
obligations, and to annul the status of 


| 





| 


} 
! 





marriage. The court refers to a note in 
37 LRA. page 787, which states that, 
while the courts have striven to uphold 
equitable jurisdiction to protect personal 
rights upon the ground of some property 
right, however slender and shadowy, the 
tendency is to afford more adequate pro- 
tection to personal rights, and to that end 
to lay hold of slight cireumstances tending 
to show a technical property right; and in 
this connection the opinion unhesitatingly 
says: “If it appeared in this case that 
only the complainant’s status and personal 
rights were thus involved, or thus invaded 
by the action of the defendants and by the 
filing of the false certificate, we should 
hold, and without hesitation, that an in- 
dividual has rights, other than property 
rights, which he can enforce in a court of 
equity, and which a court of equity will 
enforce against invasion; and we should 
declare that the complainant was entitled 
to relief and to a decree establishing the 
truth as to the paternity of the child, re- 
lieving the complainant of the intolerable 
burden prima facie put upon him by the 
false record, and preventing the wife from 
perpetuating a fraud upon the husband.” 

But the court held that it was unneces- 
sary to place the decision upon this ground, 
as the complainant’s property rights were 
unmistakably prejudiced by the record of 
such a false certificate, making the child 
prima facie the heir of the complainant. 

The substantial justice of this decision 
is beyond question. Its legal soundness 
also seems clear. It is refreshing to read 
the vigorous statement, above quoted, in 
support of the power of chancery to pro- 
tect the complainant in such a case, even 
if property rights were not involved. This 
journal has repeatedly pointed out the dis- 
ingenuousness and absurdity of granting 
relief in equity for the protection of 
personal rights on the false pretense that 
some alleged but entirely shadowy property 
right was involved. But as many courts, 
while granting such relief, have reiterated 
the statement that equity has no jurisdic- 
tion to protect personal rights, that doc- 


| trine has continued to perpetuate itself in 


theory, while in practice it has been more 
and more disregarded. While in the pres- 
ent case a real property right was unques- 
tionably involved, the court plainly recog- 
nizes the sufficiency of the personal right 
alone to entitle the complainant to relief. 
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The indorsement upon a note by the 
payee, of a statement that he acknowledges 
himself a part maker of the note with one 
of the parties whose names are signed to 
the note, is held, in Kistner v. Peters (IIl.) 
7 L.R.A.(N.S.) 400, not to be sufficient to 
render him a joint maker. 

Bonds. See TAxEs. 

Carriers. A street car passenger who is 
given an invalid transfer check upon pay- 
ing his fare and asking for a transfer, to 
which he is entitled, is held, in Little Rock 
R. & E. Co. v. Goerner (Ark.) 7 L.R.A. 
(N.S.) 97, to have no right, upon refusal 
by the conductor of the connecting carrier 
to honor it, to refuse to pay his fare, there- 
by rendering necessary forcible ejection, 
and hold the carrier liable for the assault; 
and his remedy is held to be confined to 
damages for the breach of contract, includ- 
ing reasonable compensation for the indig- 
nity put upon him through the fault of 
the company. 

A condition on a transfer issued by a 
street railway company, that the holder 
by accepting agrees that, should any con- 
troversy arise as to its validity, he will 
pay fare and call at the company’s office 
for correction, is held, in Georgia R. & E. 
Co. v. Baker (Ga.) 7 L.R.A.(N.S.) 103, to 
be unreasonable and void. 

The liability of a street railway eompany 
for the wrongful arrest of a passenger at 


e an 
the imstance of the conductor of a car is 


sustained in Schmidt v. New Orleans R. 
Co. (La.) 7 L.R.A.(N.S.) 162, although the 
conductors were forbidden by the company 
to do any police duty. 

That the motorman of a street car sees a 
person has something in his hand and is 
making violent motions toward the car, at 
a place near the track, where the car is 
not required to stop for passengers, is held, 
in Woas v. St. Louis Transit Co. (Mo.) 7 
L.R.A.(N.S.) 231, not to charge him with 
notice that his failure to stop the car will 
result in the throwing of a missile at him- 
self which may strike and injure a pas- 
senger, and charge him with the duty of 


protecting the passenger, so as to render | 


the company liable for injury to the passen- 
ger by his neglect so to do. 


facilities for making connections between 
different carriers. 

The Interstate Commerce Commission is 
held, in Cincinnati, H. & D. R. Co. v. In- 
terstate Commerce Commission, Advance 
Sheets U. S. 1907, p. 648, to be acting 
within its powers in ordering carriers to 
desist from further enforcing a classifica- 
tion, by percentage, of common soap in less 
than carload lots, operating throughout of- 
ficial classification territory, which it finds 
has brought about a general disturbance 
in relations previously existing in that ter- 
ritory, and has created discriminations and 
= among manufacturers and ship- 


pers of the commodity, and between local- 
ities in such territory. 

See also COMMERCE; DAMAGES. 

Cemeteries. A cemetery company con- 
trolled by white persons is held, in Rich- 
mond Cemetery Co. v. Walker (Ky.) 7 
L.R.A.(N.S.) 155, to have no right, by pur- 
chasing land surrounding a lot owner by 
a colored person, to prevent his using his 
property for burial purposes, or to compel 
him to sell it. 

Charities. See TAxEs. 

Commerce. Statutes requiring a carrier 
receiving baggage for transportation into 
another state over connecting lines, in case 
of loss to adjust the loss with the shipper, 
or inform him of the point where loss 
occurred, or produce a receipt from the 
carrier to whom it delivered the property, 
unless it proves that, by the exercise of 
due diligence, it has been unable to trace 
the loss, and holding the initial carrier 
liable to the shipper, permitting it to re- 
cover over against the carrier liable for 
the loss,—are held, in Skipper v. Seaboard 
Air Line Ry. (S. C.) 7 L.R.A.(N.S.) 388, 
not to constitute an unconstitutional in- 
terference with interstate commerce. 

The agreement of the local agent of an 
express company to hold for a few days 
a C. O. D. interstate shipment of intoxicat- 
ing liquors to suit the convenience of the 
consignee in paying for such liquor and 
taking it away is held, in Adams Express 
Co. v. Com. Advance Sheets U. S. 1907, p. 
606, not to destroy the character of the 
transaction as interstate commerce, so as 





The power of the state to regulate rail-| to render the express company amenable 


roads is held, in Atlantic Coast Line R. 
Co. v. North Carolina Corp. Commission, 
Advance Sheets U. S. 1907, p. 585, to ex- 
tend to securing to the public reasonable 


to prosecution for violating a state local 
option law. 





Conflict of laws. The statute of a state 
where an action is brought to recover dam- 
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ages for injuries to an empleyee, making 
void unreasonable contracts for notice of 
the injury to the employer as a condition 
of maintaining an action in such cases, is 
held, in Chicago, R. I. & P. R. Co. v. Thomp- 
son (Tex.) 7 L.R.A.(N.S.) 151, not to be 
applicable to affect a contract valid in the 
sister state where made and in that where 
the injury occurred, in the absence of any- 
thing to disclose a legislative intent to 
make it applicable to such contracts. 

Constitutional law. A statute forbidding 
an employer to exact an agreement from an 
employee not to join a labor union is held, 
in People v. Marcus (N. Y.) 7 L.R.A.(N.S.) 
282, to infringe his constitutional rights of 
liberty. 

The prohibition, under penalty of fine or 
imprisonment, except in case of extraordi- 
nary emergency, against requiring or per- 
mitting laborers or mechanics employed up- 
on any of the public works of the United 
States or of the District of Columbia to 
work more than eight hours each day, is 
held, in Ellis v. United States, Advance 
Sheets U. S. 1907, p. 600, not to be re- 
pugnant to the Federal Constitution. 

Contracts. One who, to secure the money 
with which to procure the return of stolen 
property, is obliged to indorse the check 
of the owner, is held, in Schirm v. Wie- 
man (Md.) 7 L.R.A.(N.S.) 175, to be en- 
titled, if he is compelled to make good the 
amount upon the owner’s stopping payment 
of the check, to recover from the owner 
the sum so paid, on the ground that the 
payment of money to secure the return 
of stolen property violates no rule of law, 
and that such a transaction is therefore 
legal and binding. 

See also Conriict oF Laws; INSURANCE. 

Corporations. That a foreign corporation 
which has attempted to place children un- 
der its care in homes within the state has 
exceeded its charter authority, and that 
it has not complied with the provisions of 
the local law so as to be entitled to do 
business within the state, is held, in New 
York Foundling Hospital v. Gatti (Ariz.) 7 
L.R.A.(N.S.) 306, not to prevent its ap- 
plying for a writ of habeas corpus to re- 
cover the custody of the children, in case 
they are wrongfully seized by strangers. 

Execution by the president of a corpo- 
ration, on its behalf and for its benefit, of 
a guaranty which the corporation has pow- 
er to make, is held, in George E. Lloyd & 





Co. v. Matthews (Ill) 7 L.R.A.(N.S.) 376, 
to be sufficient to establish the liability of 
the corporation, in the absence of anything 
to show that he did not act by authority 
of the corporation, notwithstanding the cor- 
poration by verified plea puts in issue the 
execution of the instrument. 

See also WRIT AND PROCEsS. 

Criminal law. The imposition of cumula- 
tive sentences in a criminal action, the 
aggregate of which exceeds the jurisdiction 
of the court to impose, is held, in Harris 
v. Lang (App. D. C.) 7 L.R.A.(N.S.) 124, 
not to render the entire sentence void, the 
being held valid for the term 
which the court has jurisdiction to impose. 

The right to take a photograph of a per- 
son who is accused, but not yet convicted, 
of crime, for the purpose of placing it in 
the rogues’ gallery, is denied in Schulman 
v. Whitaker (La.) 7 L.R.A.(N.S.) 274, where 
the picture is not necessary for identifica- 
tion of the person or for detection of crime. 

Damages. Damages for loss of baggage 
by a sarrier are held, in Turner v. Southern 
R. Co. (S. C.) 7 L.R.A.(N.S.) 188, not to 
include the trouble and expense of trying 
to locate it, or in purchasing other wearing 
apparel to replace that lost, in the absence 
of notice to the carrier, at the time of de- 
livering the baggage to him, of facts which 
would render special damages probable. 

Depot grounds. See FENcEs. 

Divorce. A divorce granted because of 
the conviction of the defendant of an of- 
fense involving moral turpitude and a sen- 
tence of imprisonment is held, in Holloway 
v. Holloway (Ga.) 7 L.R.A.(N.S.) 272, not 
to be affected by an executive pardon 
granted after the sentence has been im- 
posed. 

See also ASSIGNMENT. 

Dogs. See NUISANCES. 

Eight-hour law. See CONSTITUTIONAL 
Law. 

Ejectment. See WATERS. 

Electricity. See ProxtmMaTeE CAUSE. 

Eminent domain. The poles and wires of 
a long-distance telephone, strung along a 
public road, are held, in Hobbs v. Long 
Distance Teleph. & Teleg. Co. (Ala.) 7 L.R. 
A.(N.S.) 87, not to constitute an additional 
burden which will entitle the fee owner to 
compensation, unless he shows that there 
will be an actual and substantial injury to 
his property. 

That a street railway company has not 


sentence 


% 


FF; 


SSBB TE 


LER INE PERI EN GP FPS, NONE hi BBP 


in f 
sary 
Har! 
Re. 
not 
er 0 
oper 
gent 
ceed 
imm 
soug 
En 
Es 
fails 
ed t 
prop 
larg 
sup 
bour 
prov 
is he 
(NA 
title 
ue ¢ 
purp 
the 
Fa 
rant 
office 
the 1 
office 
faith 
he h 
in tl 
that 
(Ga. 
liabl 
foun 
thou, 
after 
mist: 
son | 
warr 
tion 
tenti 
Fa 
prom 
State 
not 
crimi 
Fe 
comp 
laws, 





ng 
ity 


> of 
. of- 
sen- 
way 

not 
rdon 

im- 


ONAL 


es of 
ng a 
Long 
L.R. 
ional 
er to 
there 
ry to 


s not 


"RTARTA 


OER 


SONNE PP Es 


A ROT IH 


CASE AND COMMENT. 


23 





in fact secured its right of way and neces- | ably necessary and convenient for that pur- 


sary franchises is held, in State ex rel. | 


pose, together with the necessary tracks, 


Harland v. Centralia-Chehalis Electric E.| switches, and turnouts thereon or adjacent 


R. & P. Co. (Wash.) 7 L.R.A.(N.S.) 198, 
not to prevent an exercise by it of the pow- | 
er of eminent domain to secure power to | 
operate the road, if it is proceeding dili- 
gently with the enterprise, and has pro- 
ceeded far enough to demonstrate that its | 
immediate purpose is to apply the power | 
sought to a public use. 

Equity. See INJUNCTION. 

Estoppel. A municipal corporation which 
fails to assert its title to a street dedicat- 
ed to public use, and permits an abutting 
property owner to improve his property, at 
large expense, with reference to what he 
supposes, in good faith, to be the true street 
boundary line, and to maintain the im- 
provements for a period of thirteen years, | 
is held, in Oliver v. Synhorst (Or.) 7 L.R.A. 
(N.S.) 243, to be estopped from asserting a 
title which will practically destroy the val- 
ue of the abutting property for residence 
purposes and work irremediable injury to | 
the owner. 

False imprisonment. Where a valid war- 
rant is placed in the hands of an arresting 
officer, and there are two persons bearing | 
the name appearing in the warrant, and the } 
officer, after diligent inquiry and in good j 
faith, arrests a person of that name whom 
he honestly believes to be the person named | 
in the warrant, but who in reality is not 
that person, it is held, in Blocker v. Clark | 
(Ga.) 7 L.R.A.(N.S.) 268, that he is not 
liable in an action for false imprisonment 
founded on the mere fact of arrest, al- 
though, if he detains such person in custody 
after he has received information that a 
mistake has been made and that the per- 
son arrested is not the one for whom the 
warrant issued, he will be liable in an ac- 
tion for false imprisonment for such de- | 
tention. 

False pretenses. The coupling of a future 
promise with a false pretense is held, in 
State v. Briggs (Kan.) 7 L.R.A.(N.S.) 278, 
not to relieve the false pretense of its 
criminal character. 

Fences. The depot grounds of a railway 
company, within an exception in the fence 
laws, are held, in Wilmot v. Oregon R. & 
N. Co. (Or.) 7 L.R.A.(N.S.) 202, to be the 
place where passengers get on and off the 
trains and where freight is loaded and un- 
loaded, and to include all grounds reason- 





| 
| 
| 


| thereto for handling and making up trains, 


the storage of cars, and the like, and so 
much of the main track outside the switch- 


| es as is requisite for the proper handling of 
| trains at the station. 


See also INJUNCTION. 

Fright. The right of a woman to recover 
for physical injuries resulting from fright 
caused by a wrongful trespass on the home- 
stead of herself and husband is sustained 
in Lesch v. Great Northern R. Co. (Minn.) 
7 L.R.A.(N.S.) 93. 

One who causes nervous excitement in a 
pregnant woman by his wrongful trespass 
upon her home, to such an extent as to 
cause her miscarriage, is held, in Engle v. 
Simmons (Ala.) 7 L.R.A.(N.S.) 96, to be 
liable to her for the bodily pain and suffer- 
ing endured in direct line of causation from 
the wrongful act, although no physical vio- 
lence is done to her person. 

Gate. See INJUNCTION. 

Habeas corpus. See CorporaTIons. 

Highways. The liability of a municipal 
corporation for injury to abutting property 
by alteration of the natural surface of a 
street in bringing it to the first established 
grade is denied in Leiper v. Denver (Colo.) 
7 L.R.A.(N.S.) 108, where the change is 
not unreasonable or carelessly made, even 
under a constitutional provision that pri- 
vate property shall not be damaged for 
public use without compensation. 

See also EMINENT DomAINn; ESTOPPEL. 

Homicide. That the identity of a corpse 
found partly consumed in a fire may, for 
the purpose of proving the corpus delicti 
in a prosecution for murder, be established 
by circumstantial evidence, such as thie 
size of the remains, and the finding, at and 
near the spot where the body was found, 
of articles known to have belonged to a 
person who is alleged to have been killed, 
is held, in State v. Barnes (Or.) 7 L.R.A. 
(N.S.) 181, the weight and sufficiency of the 
evidence for that purpose being for the 
jury to determine. 

Infants. See CorPoRATIONS; MASTER AND 
SERVANT; TRUSTS. ~ 

Injunction. The jurisdiction of equity of 
a suit to restrain repeated acts of trespass 
upon plaintiff's dooryard for the purpose 
of erecting and maintaining a fence there, 
under its power to prevent a multiplicity 
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of inadequate actions at law for trespass, 
is sustained in Miller v. Hoeschler (Wis.) 
7 L.R.A.(N.S.) 49. 

The jurisdiction of equity to restrain acts 
of trespass on lands in another state, where 
the principal fact involved, and upon which 
the right to exercise the restraint depends, 
is that of title to the land, is denied in 


| 


| bers. 


Columbia National Sand Dredging Co. v. | 


Morton (App. D. C.) 7 L.R.A.(N.S.) 
though the necessary parties are properly 
before the court. 

The right of the state of Georgia to an 
injunction to restrain foreign corporations 
from so discharging sulphurous fumes from 
their works in Tennessee as to pollute the 
air over large tracts of territory in Georgia 
and to cause and threaten wholesale dam- 
age to forests and vegetable life therein, if 
not to health, is sustained in Georgia v. 


Tennessee Copper Co. Advance Sheets U. | 


S. 1907, p. 618. 

See also NUISANCES; WATERS. 

Insurance. Death from suicide which 
springs from an insane impulse of a dis- 
ordered or insane mind is held, in Tuttle v. 
Iowa State Traveling Men’s Asso. (Iowa) 
7 L.R.A.(N.S.) 223, to be through external, 
violent, and accidental means within the 
meaning of an accident insurance policy. 

A by-law of an insurance company that 
the mailing of notices of assessment may 
be conclusively shown by the certificate of 


an officer of the corporation, who is not | 


required to be personally cognizant of the 


fact, is held, in Duffy v. Fidelity Mut. L. Ins. | 


Co. (N. C.) 7 L.R.A.(N.S.) 238, to be un- 
reasonable and void. 

The mere mailing of a notice properly 
addressed and stamped is held, in Kava- 
naugh v. Security Trust & L. Ins. Co. (Tenn.) 
7 L.R.A.(N.S.) 253, not to be, in the absence 
of a statute or contract provision, a com- 
pliance with a custom to give notice of 
the maturing of a note given for an insur- 
where the letter 


ance premium, 


reaches its destination, although the cus- | 


tom has been to give notice by mail. 
The right of one made beneficiary in a 


mutual benefit certificate as a dependent of | 
assured, to receive the proceeds of the cer- | 


tificate, is held, in Murphy v. Nowak (lil.) 


7 L.R.A.(N.S.) 393, to cease upon her mar- | 
rying and securing means of support other | 


than the assured prior to his death, where 


114, | 


never | 


paid only to dependents of deceased mem- 


The exclusion of suicide as a defense in 
suits on policies of life insurance, unless 
such suicide was contemplated at the time 
application was made for the policy, is 


held, in Whitfield v. Aitna L. Ins. Co. Ad- 
| vance Sheets U. S. 1907, p. 578, to be a 


legitimate exertion of power by the state. 
See also BANKRUPTCY. 
Interstate commerce. 
Interstate commerce 
CARRIERS. 
Intoxicating liquors. 


See COMMERCE. 


commission. See 





The testimony of 
|a witness that he bought from one ac- 
| cused of selling intoxicating liquors a bev- 
| erage called “lager beer” is held, in Potts 
|v. State (Tex. Crim, App.) 7 L.R.A.(N.S.) 
| 194, not to be sufficient to sustain a con- 
| vietion. 

| See also Commerce. 


Intoxication. See ProxtImMaTE CAUSE. 
Judgment. A final decree of a Federal 


circuit court in favor of defendant in a 
patent infringement suit is held, in Kess- 
ler v. Eldred, Advance Sheets U. S. 1907, 
p. 611, to entitle him to continue the busi- 
ness of manufacturing and selling through- 
out the United States the alleged infrin- 
ging article, free from all interference by the 
complainant by virtue of the patent alleged 
to have been infringed. 

A judgment sustaining a demurrer to the 
petition in an action by a creditor of a 
national bank against the directors, be- 
cause the court was of the opinion that the 
petition only stated a right to recover for 
violations of the national bank act, caus- 
ing damage to the bank as such, the right 
to recover for which was an asset of the 
| bank enforceable only by its receiver,—is 
held, in Yates v. Utica Bank, Advance 
Sheets U. S. 1907, p. 646, not to be a bar 
to a recovery in another action between the 
same parties, under a petition which sets 
up a right to recover for the individual loss, 
as distinct from the right of the bank. 

See also REcoRD. 

Laches. See LIMITATION OF ACTIONS. 

Landlord and tenant. A decree canceling 
a lease, made by consent of the lessee’s 


| administrator and representatives of the 
lessor in proceedings to which a sublessee 
is not a party, is held, in Mitchell v. Young 
(Ark.) 7 L.R.A.(N.S.) 221, not to affect his 


by the laws of the order the fund can be rights under the sublease. 
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Limitation of actions. The defense of 
laches, though not applying, as a general 
rule, to an express trust, is held, in New- 
man V. (W. Va.) 7 L.R.A.(N.S.) 
370, to apply to a constructive trust. 


Newman 


The running of the statute of limitations | 


against one of several joint tenants is 
held, in Cameron v. Hicks (N. C.) 7 L.R.A. 
(N.S.) 407, to operate as a bar against all, 
although the remainder are under disabil- 
ity. 


Master and servant. The employment of 


Patents. 


neighboring premises, to the great and con- 
tinuous annoyance and discomfort of a 
property holder and his family, so that 
their rest is broken, sleep interrupted, and 
the reasonable use and enjoyment of their 
home disturbed, is held, in Herring v. Wil- 
ton (Va.) 7 L.R.A.(N.S.) 349, to be a nui- 
sance subject to be enjoined. 

Officers. See ARREST. 

Pardon. See Divorce. 

Partnership. See BANKRUPTCY. 
See JUDGMENT. 





a child in a factory in violation of the pro- | 


visions of the statute is held, in Rolin v. 
R. J. Reynolds Tobacco Co. (N. C.) 7 L.R.A. 
(N.S.) 335, to be evidence of negligence in 
an action by the child to recover for per- 
sonal injuries inflicted by a machine in the 
factory. 

On engaged in digging a trench for a gas 
main across a public street at night, and 
the foreman in charge of the gang, are held, 
iu Gereg v. Milwaukee Gas Light Co. (Wis.) 
7 L.R.A.(N.S.) 367, to be fellow servants, 
so that the master is not liable for injuries 
to the former through the failure of the 
latter to inform him that more cars may be 


expected on the tracks laid in the street, | 
or in failing to keep watch and warn him | 


of the approach of a car which strikes him. 
See also ConsTITUTIONAL Law. 
Miscarriage. See FRiGcuT. 
Mortgage. See Trusts. 
Municipal corporations. 
HIGHWAYS. 
Names. See REcorD. 
Negligence. A plaintiff who has received 
an injury occasioned by the negligence of 
the defendant, but who could have avoided 
it by the exercise of ordinary care on his 
own part, is held, in Dyerson v. Union P. 
R. Co. (Kan.) 7 L.R.A.(N.S.) 132, to have 
no right to recover damages therefor. al- 


See EstTorPPEL; 


though the defendant ought to have discov- 
ered, but did not in fact discover, his peril 
in time to prevent the accident. where the 


plaintiff's negligence continued up to the | 
very moment he was hurt, and the exercise | 


of reasonable diligence before that time 
would have warned him of his danger and 
enabled him to escape by his own effort. 
See also BANKS; MASTER AND SERVANT; 
PROXIMATE Cause; STREET RAILWaAys. 
Negroes. See CEMETERIES. 
Notice. See INsuRANCE; REcorD. 
Nuisances. The maintenance of howling 


and barking dogs and whining puppies on 


Photographs. See CriminaL LAw; Por- 
TRAITS, 

Pollution. Of air, see INJUNCTION. 
water, see WATERS. 

Portraits. An artist who, after filling an 
order to paint a portrait from photographs 
of the deceased wife of his customer, pro- 
ceeds, without orders, to paint another, is 


Or 


| held, in Klug v. Sheriffs (Wis.) 7 L.R.A. 
(N.S.) 362, to have no right to compel the 


| customer to pay for it, if it is placed in his 
possession for inspection and retained by 
him, since the act of painting it constitutes 
a violation of the contract, and a breach 
of trust. 

Proximate cause. The intoxication of a 
passenger is held, in Black v. New York, N. 
H. & H. R. Co. (Mass.) 7 L.R.A.(N.S.) 
148, to be properly found by the jury not to 
be a direct and proximate cause of his in- 
jury, so as to relieve the carrier from lia- 
bility for injury to him in consequence of 
his being removed from the train by em- 
ployees and left upon a flight of steps, 
down which he falls to his injury, because 
|of his inability to care for himself. 

An electric light company which negli- 
gently turns a current on to a circuit hav- 
|}ing a grounded wire is held, in Harrison 
vy. Kansas City Electric Light Co. (Mo.) 7 
L.R.A.(N.S.) 293, not to be able to escape 
liability for resulting injury to a person 
coming in contact with the grounded cur- 
rent, by the fact that the injury would not 
have occurred except for the act of a 
stranger in making a second ground at an- 
| other place. 





| The liability of a street car company for 
|injury to a person walking on its track, 
by the propelling against him of a car run- 
ning at high speed, with no watchfulness on 
the part of the motorman for persons on 
the track, is sustained in Indianapolis Trac- 
tion & T. Co. v. Kidd (Ind.) 7 L.R.A.(N.S.) 
143, notwithstanding such person may be 
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guilty of some negligence in being on the 
track, if he is not negligent in failing to 
discover the approach of the car, so that his 
negligence is merely a remote cause of the 
accident. 

That a passenger alighting from a street 
car and passing back of it to cross the 
street is negligent in stepping upon the 
parallel track without looking for an ap- 
proaching car is held, in Louisville C. R. Co. 
v. Hudgins (Ky.) 7 L.R.A.(N.S.) 152, not 
to relieve the street car company from lia- 
bility for injuries inflicted by such car, if 
those in charge of it, by the exercise of 
ordinary care, could have discovered the 
peril and prevented the injury. 

Record. The record of a judgment against 
cne whose Christian name is Francis, if in- 
dexed under the name of Frank, is held, 
in Burns v. Ross (Pa.) 7 L.R.A.(N.S.) 415, 
to charge a prospective purchaser from the 
judgment debtor’s heirs with notice of the 
existence of the judgment. 

Res judicata. See JUDGMENT. 

Reward. A reward offered for the arrest 
of a criminal is held, in McClaughry v. 
King (C. C. A. 8th C.) 7 LR.A.(N.S.) 216, 
not to be earned by the giving of informa- 
tion which leads to his arrest. 

Rogues’ gallery. See CriminaL Law. 

Schools. The right of a board of school 
directors, under a statute authorizing it to 
adopt rules and regulations for the well- 
being of the school, to debar members of 
high-school fraternities organized against 
its will, although with the consent of par- 
ents of the pupils, and meeting out of 
school hours, from participating in certain 
privileges attendant on membership in the 
school, such as connection with atheletic 
teams, and with musical, literary, and mili- 
tary societies, and to deprive them of cus- 
tomary graduation honors, is sustained in 
Wayland v. Board of School Directors 
(Wash.) 7 L.R.A.(N.S.) 352. 

A regulation of the department of pub- 
lic instruction prohibiting teachers in com- 
mon schools from wearing a distinctively 
religious garb while engaged in the work 
of teaching is held, in O’Connor v. Hen- 
drick (N.Y.) 7 L.R.A.(N.S.) 402, not to 
be unreasonable. 

Street railways. 
MATE CAUSE. 

Suicide. An attempt to commit suicid 
is held, in May v. Pennell (Me.) 7 L.R.A. 
(N.S.) 286, not to be a crime, in the ab- 


See CARRIERS; PROXI- 





sence of a statute making it such, or mak 
ing suicide a crime. 

Taxes. A fraternal beneficiary associa- 
tion conducted for the mutual benefit of 
its members, and for the purpose of provid- 
ing a fund for the payment of stated dues 
and fees from such members for the pay- 
ment of a special amount upon the death 
of each member to a beneficiary named by 
him, is held, in Royal Highlanders v. State 
(Neb.) 7 L.R.A.(N.S.) 380, not to be a char- 
itable association, and its property and 
funds not to be used exclusively for char- 
itable purposes, so as to be exempt from 
taxation by the laws of the state. 

The immunity of national securities from 
state taxation is held, in Home Sav. Bank 
v. Des Moines, Advance Sheets U. S. 1907. 
p. 571, to be violated by a tax imposed un- 
der the authority of a state statute direct- 
ing that shares of stock of state banks 
shall be assessed to such banks, and not to 
individual stockholders, the substantial ef- 
fect of which is to require taxation upon 
the property, not including the franchise, 
of such banks, and to adopt the value of 
the shares as the measure of the taxable 
valuation of such property, without per- 
mitting any deduction from such valuation 
on account of bonds of the United States 
owned by the banks. 

Telephones. See EMINENT DoMAIN. 

Trust. The power of executors to mort- 
gage the trust estate, under a will placing 
the estate in their hands in trust to use 
the income for the maintenance of tes- 
tator’s son, for the accomplishment of which 
purpose they are given power to manage 
the property, sell land, or convey the lat- 
ter or any part thereof as the testator 
might himself do, is sustained in Re Lueft 
(Wis.) 7 L.R.A.(N.S.) 263, where, without 
the mortgage, the income does not exceed 
the necessary expenses of maintaining the 
estate, while by means of it sufficient to 
maintain the son will be secured. 

See also LAcuHEs. 

Waters. The mere fact that for a long 
period of time it has been the custom of 


the owners of mills along a stream to run 


them only during the working hours of 
the day, by reason of which the lower 
owners have gratuitously received the bene- 
fit of the pond of the upper mill owner, 
which stored the waters of the stream dur- 
ing the idle hours and let it all down dur- 
ing the working hours, is held, in Mason 
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v. Whitney (Mass.) 7 L.R.A.(N.S.) 289, 
not to give them a right to insist on his 
continuance of such practice, so as to pre- 
vent his running his wheels throughout the 
twenty-four hours. 

Where a river suddenly changes its course 
and abandons its former bed, the respective 
riparian owners are held, in Kinkead v. 
Turgeon (Neb.) 7 L.R.A.(N.S.) 316, to be 
entitied to the possession and ownership of 
the soil formerly under its waters, as far 
as the thread of the stream, and to main- 
tain ejectment to oust squatters within 
such limits. 

The right of the legislature, under its 
police power to forbid the discharge of un- 
purified sewage into a river from which a 
public drinking supply is taken, is sus- 
tained in Durham v. Eno Cotton Mills (N. 
C.) 7 L.R.A.(N.S.) 321, although no injury 
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New Books. 





“Criminal Investigation.” Translated and 


| adapted from the well-known work of Dr. 
| Hans Gross, by John Adam. 


1 vol. $10 
| delivered. 

“Federal Digest.” Vol 6. Covering Fed. 
Rep. Vols. 121 to 140; Sup Ct. Rep. Vols. 
24 to 26; C. C. A. Vols. 57-72; and U. S. 
Vols. 191 to 202, (Vols. 48-50 L. ed.). $7.50 
| delivered. 

“Practice in Civil Actions in Courts of 
Record.” By Austin Abbott. 2d ed. by 
Carlos C. Alden. 2 vols. $13. 

“Law of Torts.” By J.C. Townes. 
ram, $5. Leather, $5.25. 

“Code of Ordinances of New York City.” 
1906. Compiled and annotated by Arthur 
| F. Cosby. Limp Morocco, $2.50. 


Buck- 





to the public health or comfort is actually 
shown. 

The right of a riparian owner to project 
jetties into the stream, even to protect his 
own land, is denied in Morton v. Oregon 
Short Line R. Co. (Or.) 7 L.R.A.(N.S.) 344, 
if the effect is to deflect the current or shoal 
the water to the injury of a lower proprie- 
tor. 

The state of Kansas, having recognized 
the right to appropriate the waters of a 
stream for irrigation purposes, subject to 
the condition of an equitable division be- 
tween riparian proprietors, is held, in Kan- 
sas v. Colorado, Advance Sheets U. S. 1907, 
p- 655, not to be entitled to enjoin Colo- 
the flow of the 
Arkansas river by appropriating its waters 


rado, from diminishing 
for purposes of irrigation, which has re- 
sulted in reclaiming large areas of arid 
lands in Colorado, while the influence of 
such diminution, though of perceptible in- 
jury to some portions of the Arkansas val- 
ley in Kansas, has worked little, if any, 
detriment to the great body of the valley. 

Writ and process. Soliciting through its 
district freight and passenger agent in Phil- 


ade!phia freight and passenger traffic for a 


railway company incorporated in Iowa and 
having its eastern terminal at Chicago is 


held, in Green v. Chicago, B. & Q. R. Co. | 
Advance Sheets U. S. 1907, p. 595. not to 


be doing business within the eastern dis- 
trict of Pennsylvania in such a sense that 
process can be served upon the corporation 
there, 


“The Mississippi Code of 1906 of the Pub- 
| lie Statute Laws of Mississippi.” Prepared 
|and annotated by A. H. Whitfield, T. C. 
| Catchings, and W. H. Hardy. $5. 

| “Encyclopedic Digest of Georgia Reports.” 
| Vols. 117 to 126. Under editorial super- 
| vision of T. Johnson Michie. $7.50. 

| “Law and Practice of City Court of New 
| York.” By S. Seabury. Canvas, $7.50. 

“Law of Personal Property.” By James 
Schouler. Buckram, $6. 

Miner’s Manual.” By G. D. Emery. 
| Buckram, $2. 

“American Advocacy.” 
Robbins. Cloth, $2. 

“The Power of Special Taxation.” By 
Henry N. Ess. $4.50 delivered. 

“The Law and Customs of Riot Duty.” 
By B. L. Bargar. $3 delivered. 

“The Food and Drugs Act.” 
P. Greeley. Cloth, $1.50 net. 

“Digest of Massachusetts Reports.” 
178 to 190. By Robert C. Cumming. 
$6 net. 
| “Notable Trials; Romances of the Law 
| Courts.” By R. Storry Deans. Cloth, $1.50 
| net. 

“Index to Missouri Digest.” 
| Containing the 
notes, and analyses, collected in Vol. 1. $6. 

“List of Cited Cases for the South Car- 
olina Reports.” To be pasted in the re- 
| ports at their respective places, which are to 
|indicate where each particular case has 
| been subsequently cited by the supreme 
} court. By S. M. Wetmore. Including the 


By Alexander H. 


By Arthur 
| 

| Vols. 
Vol. 1. 


Annotated. 


cross-references, scope- 
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old series and the new series down to Vol. 
76. $5. 

“Clark on Corporations.” 
B. Tiffany. 


2d ed., by F. 
Buckram, $3.75 delivered. 
“Federal Anti-Trust Decisions.” 
1906. By James A. Finch. 

ram, $12 delivered. 


1890- 
2 vols. Buck- 
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Recent Articles in Caw Journals 
and Reviews. 


“Purchaser at Sheriff’s Sale: When a 
Trustee.”—55 American Law Register, 147. 

“Can the United States by Treaty Con- 
fer on Japanese Residents in California the 
Right to Attend the Public Schools ?”—55 
American Law Register, 73. 

“Streets as Boundaries in Pennsylvania.” 
' —55 American Law Register, 91. 

“The Courts and the Railroad Question.” 
—64 Central Law Journal, 467. 

“A Written Constitution in Some of Its 
Historical Aspects.”—5 Michigan Law Re- 
view, 605. 

“The Beveridge Child Labor Bill and the 
United States as Parens Patrie.”—5 Mich- 
igan Law Review, 627. 

“The Constitutionality of Federal Legis- 
lation Concerning Employer and Employee 
Engaged in Interstate and Foreign Com- 
merce.”—5 Michigan Law Review, 639. 

“Taking Advantage of Variance on Ap- 
peal.”—2 Illinois Law Review, 78. 

“Is the Furnishing of Liquors to Its Mem- 
bers by a Bona Fide Social Club a Sale?” 
—64 Central Law Journal, 442, 482. 

“Intent in Law.”—1l Law Notes, 48. 

“The ‘Brain Storm,’ or the ‘Irresistible 
Impulse’ Test, as Affecting Criminal Re- 
sponsibility, and as a Substitute for the 
‘Unwritten Law’ Defense.”—13 Virginia 
Law Register, 93. 

“The Separate Estates of Nonbankrupt 
Partners in the Bankruptcy of a Partner- 
ship under the Bankrupt Act of 1898.”—20 
Harvard Law Review, 589. 

“A Phase of Accounting in Trademark 
Cases.”—20 Harvard Law Review, 620. 

“The Power of a Court to Compel a 
Plaintiff in a Suit to Submit to a Physic- 
al Examination.”—64 Central Law Jour- 
nal, 428. 





CASE AND COMMENT. 


“The Origin of the System of Recording 
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Unconstitutional ?”—-64 Central Law Jour- 
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The Humorous Side. 


Trrte AssuRED.—As a model of brevity 
if not of certainty, the following abstract 
of title sent to us from Oregon is submitted: 


The Land Deeded to W. G. P—— By a. a. 
C & Wife was Deeded to B. S. B—— & 
wife by the U. S. Government, and Deeded 
to William M By A. C. and B. S. B— 
and Deeded by William M—— to A. A. C——. 

N. S. T—. 

I certify that this is a true abstract so 
far as I know. 
(Notary’s Seal) 

Copy. 

Wirt NEATNESS AND DESPATCH.—The fol- 
lowing transcript from the docket of the 
probate court of Davis county, Utah, which 
in early days was given jurisdiction of di- 
vorce cases, illustrates the facility _with 
which problems of service in such cases 
might be solved at that time, unhampered 


tT. 


| by the doctrine of Haddock v. Haddock. 


Davis County, Utah Territory. 
Ckaudio Francois P: 
¥. 
Marie Dorothea P——. 
Geo. A. W——, Attorney. 
In Divorce. 

1877——June 12 Petition filed. 

Affidavit of plaintiff filed, showing non- 
residence of defendant. 

Case investigated and defendant being a 
nonresident of the United States and it ap- 
pearing to the Court that service cannot be 
reasonably made upon the defendant, ser- 
vice of process was waived and decree made 
and entered on this day. 


Prior ApsupicaTion.—The following de- 
cree was not long since prescnted to an 
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Iowa district court for approval, but dain! 


not appear to have been adopted. 


State of Iowa, 
88.: 
—— County. 


In the District Court. 
March Term a. D., 1907. 


L—— 0—_, 
Plaintiff, 
v. Decree. 
E—— O—— and F—— L—-, 
Defendants. 


And now, to wit: On this the 16th day 
of April a. p. 1907, this cause being on for 
trial, the plaintiff being represented by her 
attorney C. L. H——, proves and estab- 
lished to the court by the evidence that 
there has been a prior trial and adjudica- 
tion of the matters in controversy between 
the said attorney for the plaintiff and the 
defendant, Elmer Ostheimer, which trial 
was had and held upon the farm where the 
property in controversy is located on the 
10th day of April a. p. 1907, at which time 
and place it appears from the evidence the 
defendant, Elmer Ostheimer, advocated and 
tried his own cause; and the attorney for 
the plaintiff was compelled on account of 
the pressure brought to bear to beat an 
ignominious retreat, the said Elmer Os- 
theimer having mildly and moderately 
chastised the said attorney by corporal pun- 
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ishment, to-wit: by slapping the said Hays 
not to the extent that the said Hays de- 
served but lightly and mildly; and said 
chastisement the court finds was adminis- 
tered by the said Ostheimer in an unsatis- 
factory way and to an unsatisfactory ex- 
tent to the court; and the court finds that 
the said Ostheimer ought to have been pun- 
ished for contempt of court for the manner 
in which he conducted matters during said 
trial on the said 10th day of April A. b. 
1907, in that he did not pound, pummel, 
kick, chastise, whallop, lick, and knock the 
said Hays out by striking him, the said 
Hays, in, upon and about the face and neck 
and legs and arms and upon the body and 
in the solar plexus; and holds that while 
the said trial and contest are determined in 
favor of the said Elmer Ostheimer on ac- 
count of the limited extent of the punish- 
ment inflicted upon the said Hays, the re- 
sult and decision was of such character as 
not to be binding upon this court, and, 
therefore, the same is not considered by the 
court in determining the issues in this case, 
but plaintiff's petition is dismissed and the 
costs taxed to her attorney; and the court 
further finds that in case the costs cannot 
be recovered from the said attorney, then 
the said Elmer Ostheimer shall be fined for 
contempt for the dereliction upon his part 
in the discharging of his duties to the 
community in reference to the matters 
above referred to a sufficient sum to mect 
the said judgment for costs. 
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